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and the injury is irreparable if it is a grievous one, or a material one, and not ade- 
quately reparable in damages. It is no answer to say that the owner of property 
may ward off the evil effects and consequences of a nuisance at his own expense. 
A court of equity will enjoin its continuance, especially if it be a matter likely to 
affect health. The public nature of the work which creates the nuisance does not 
prevent a court of equity from enjoining the contractor from doing it in such 
manner as to create a nuisance, especially when it appears that it might be safely 
done in another manner at a small additional expense to the contractor. Obstruct- 
ing a stream so as to cause it to flood the cellar of another is a nuisance. 



Smith v. Packard, Trustee. — Decided at Wytheville, July 1, 1897. 
Cardwell, J: 

1. Assumpsit — General and special counts — Special contract — Substantial compli- 
ance — Measure of damages. In an action of assumpsit upon a special contract for 
work performed by the plaintiff for the defendant, where the declaration contains 
the common counts and also special counts on the contract, if the plaintiff prove 
a substantial, though not strict, compliance with the contract alleged and that the 
defendant has accepted the work as done and received benefits therefrom, the 
plaintiff is entitled to recover the contract price of his work less such sum as will 
fully compensate the defendant for imperfections in the work done or materials 
used. 

2. Contracts — Work not done according to — Objections — Acceptance of work. 
When work is done under a special contract, if not done in accordance with the 
contract objection on that account should be made at the time. The acceptance of 
the work is an admission that it is of some benefit to the party accepting and that 
the workman is entitled to some remuneration. 

3. Verdict — Responsive to issue — Case at bar. The verdict in the case at bar is 
responsive to the issues made by the pleadings. It is free from confusion and 
there was no difficulty in entering judgment upon it. The pleas upon which is- 
sues were joined were non-assumpsit, payment, and set-offs. The verdict found 
for the plaintiff and assessed the amount of his damages and also fixed the amount 
allowed the defendant on his set-offs. This was all that was necessary. 



Hansbrough, Executor, v. Neal, Featherston & Co. — Decided 
at Wytheville, July 1, 1897. — Buchanan, J: 

1. Parol Evidence — Admissibility to prove custom or usage as to price of services 
in absence of contract: In the absence of any express agreement as to the amount 
or time of payment for work contracted to be done, .parol evidence is admissible 
to show a certain usage of the business and of the locality known to the parties, 
or so general and well settled as to raise the presumption that the parties dealt 
with reference to the usage and with a tacit understanding that their rights and 
responsibilities should be determined thereby. 

2. Custom or Usage — Averment in pleadings. In an action to recover for ser- 
vices performed what they are reasonably worth, it is unnecessary to aver in the 
pleadings a local custom or usage by which the value of the services are fixed, as 
the plaintiff is entitled to recover what is usual and customary for like services. 
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3. Custom ob Usage — Question for jury. Whether a custom or usage exists is 
a question of fact to be determined by the jury under proper instructions from the 
court, whenever there is any evidence tending to prove it, although the evidence 
be conflicting or there be a diversity of opinion as to its extent or character. 

4. Sale op Wipe's Land— JFAo to pay charges for selling. A real estate agent 
employed by a husband and wife to sell the wife's land is not entitled to recover 
compensation therefor of the husband in the absence of an agreement on his part 
to pay the same. 

5. Instructions — Statute of limitations. Where the statute of limitations has 
been pleaded by a defendant an instruction which tells the jury when the statute 
begins to run, what evidence they may consider, and on whom is the burden of 
proof, but fails to tell them that the plaintiff cannot recover if his cause of action 
did not accrue within the statutory period prior to the institution of the suit, is 
erroneous because misleading. 

6. Instructions — Ignoring all evidence on one side of case. Instructions are 
properly refused which entirely ignore all the evidence on one side of the case 
which tends to prove that view of the case. 

7. Custom or Usage — Knowledge of — Notoriety and generality of. Where re- 
covery is sought of a defendant in consequence of a custom or usage to pay a fixed 
rate for certain services, it is not necessary to prove that the defendant knew of, or 
acquiesced in, the custom or usage. If the evidence shows an established custom 
or usage on the subject, certain, uniform, general and notorious at the place where 
the parties lived and did business, there would arise at least a prima facie pre- 
sumption that the defendant knew of it and intended to be bound by it. 

8. Instructions — Evidence to support. When there is evidence tending to 
prove a particular view of the case, and an instruction is asked which correctly 
propounds the law on that view of the evidence, it should be given. 

9. Pleading — Verdict responsive to issues. In an action of assumpsit where the 
pleas are non-assumpsit and the statute of limitations, a general verdict for the 
plaintiff fixing the amount of his damages is responsive to all the issues made by 
the pleadings. 

Hicks, Trustee, v. Roanoke Brick Co. and Others. — Decided 
at Wytheville, July 1, 1807.— Riely, J : 

1. Court op Appeals — Jurisdiction — Amount in controversy. The amounts da- 
creed against the appellant is the amount in controversy as to him and not the 
several amounts decreed in favor of the appellees. If the aggregate of the sums 
decreed against the appellant exceeds $500, this court has jurisdiction, although 
the amount decreed to no one of the appellees amounts to $500. 

2. Appeals. — Dismsssal for failure to give bond — Effect. The dismission of an 
appeal for failure to give the appeal bond operates an affirmance of the decree of 
the lower court, without any consideration of it by this court. 

3. Equitable Assignments — What constitutes. The mere promise of the as- 
signee of a fund not in hand that he will, when and as he receives the fund, pay 
a debt of the assignor does not give an equitable lien on the fund nor operate as 
an equitable assignment of it. To constitute an equitable assignment there must 



